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OFFICE OF PROFIT

LABOR LAaw — STATUS OF LABOR RELATIONS
ADMINISTRATORS FOR PURPOSES OF THE ARTICLE 35
PROHIBITION ON DUAL OFFICE-HOLDING

August 25, 2014

The Honorable Isiah Leggett
County Executive

You have requested our opinion on whether Marylvad
precludes a person from simultaneously serving akalor
Relations Administrator for Montgomery County, amieer of
the “Impasse Panel’ of the Prince George’s CountpliP
Employee Relations Board, and a Labor Relations iAthtnator
for the Washington Suburban Sanitary CommissiopecBically,
you ask whether two or more of these positions titoms an
“office of profit” within the meaning of Article 35of the
Maryland Declaration of Rights such that a persmua not serve
in more than one of these roles at the same time.

In our opinion, a member of the Impasse Panel ®Rhnce
George’s County Public Employee Relations Boardsdus hold
an office of profit. The Labor Relations Adminetor for
Montgomery County, however, does hold an officepaifit, as
does the Labor Relations Administrator for the Wiagton
Suburban Sanitary Commission. Accordingly, a persould
serve on the Impasse Panel and as a Labor Relations
Administrator, but could not concurrently serve aslLabor
Relations Administrator for both Montgomery Courdpd the
Washington Suburban Sanitary Commission.

I
Background®

Article 35 of the Maryland Declaration of Rightsopides,
in pertinent part, that “no person shall hold, la# same time,

! In accordance with the rules governing the procésequesting
an opinion, you have provided us with the CountytoAtey's
memorandum on the question posed here. The Momigo@ounty
Career Fire Fighters Association, by its counsal &lso submitted a
memorandum.
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more than one office of profit, created by the Gibuson or
Laws of this State.” Your question arises becaasé&abor
Relations Administrator (“LRA”) appointed to enfercand
administer Montgomery County's Fire and Rescue ective
bargaining law has also been appointed to servth@rnmpasse
Panel of the Prince George’s County Public EmpldRe&ations
Board and is under consideration for appointmerdra& RA for
the Washington Suburban Sanitary Commission.

A. Montgomery County’s LRA

Montgomery County’s LRA enforces and administers th
Fire and Rescue collective bargaining law undetices 33-147
through 33-157 of the Montgomery County Code (“MECThe
LRA has the authority to “hold hearings and makquiries,
administer oaths and affirmations, examine witngssed
documents, take testimony and receive evidencecantgel by
issuance of subpoenas the attendance of witnessesthae
production of relevant documents.” MCC § 33-14&n) The
LRA has the authority to issue a final decisionamy prohibited
practices specified in the County Code, which degisnay be
appealed to the Circuit Court for Montgomery CountyCC
8§ 33-154(e)-(g). The LRA serves for a five-yeamte MCC
§ 33-149(c). An incumbent LRA is automatically ppainted for
another five-year term unless the certified uniepresentative or
employer objects before the initial term expiréd. The LRA is
paid a daily fee while handling collective bargagimatters and
is reimbursed for expenses. MCC § 33-149(e).

B. WSSC’s LRA

The LRA for the Washington Suburban Sanitary
Commission (“WSSC”) enforces and administers thkective
bargaining laws that apply to WSSC’s employeese TRA has
authority over the process by which employees ohoas
exclusive representative for collective bargainmgposes. Md.
Code Ann., Pub. Util. (“PU”) § 18-205 (2010, 2013pp.). The
LRA may also resolve disputes over the eligibilifyemployees
for inclusion in a bargaining unit and may hold dantiary
hearings and issue final decisions in those mattetd § 18-206.
The LRA determines the propriety of disciplinaryiac imposed
on employees who engage in a strike, work stoppage,
slowdown and may conduct a hearing on whether toke the
certification of an employee organization foundheve assisted
or authorized such actions. PU § 18-215. The L&¢o has
authority to adjudicate unfair labor practice clemrdiled against
the Commission or an employee organization, incgdihe
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ability to conduct hearings. In this capacity, ttiRA may issue
findings of facts and conclusions of law, issueseeand desist
orders to parties found to have engaged in an wurédior

practice, and order relief necessary to remedyvasigtions. PU

§ 18-216(d). Remedies could include reinstate mestjtution,

back pay, or any other remedy designed to rest@esinployee,
employee organization, or WSSC to the place it badn in

before the violation. Id. The LRA’s decision is final; an
aggrieved party’s only recourse is judicial reviewRU § 18-

216(Q).

The LRAs for WSSC serve for designated terms, gaiyer
three year§. PU § 18-203(a) and (b). The statute does not
expressly provide for the compensation of LRAs.stdéad, it
states only that costs in certain matters are tshaged equally
between WSSC and the employee organizatiSeePU 88 18-
205(g) (elections), 18-206(d) (eligibility hearingsl8-216(h)
(unfair labor practice proceedings). WSSC coulssd stated,
however, that LRAs are compensated for the worl thee when
they preside over a hearing or otherwise exert¢iseg authority.
See Memorandum of Montgomery County Attorney Marc P.
Hansen to Hon. Isiah Leggett, Montgomery CountydtiXee, at
9 (Dec. 11, 2013).

C. Member of the Prince George’s County PERB Impasse
Panel

The Prince George’s County Public Employee Relation
Board (“PERB”) is composed of three separate pamath
responsibility over (a) representation matters; (nfair labor
practices and negotiability disputes; and (c) inspasdisputes,
respectively. Prince George’s County Code (“PGCE")13A-
104(a). The panels do not “act as single bodiesm@xfor the
purposes of electing their chairmen and to makeerainand

2 The Revisor's Note to PU § 18-203 states that\hshington
Suburban Sanitary Commission’s Law Review Committag notified
the General Assembly of its view that the statutianyguage on the
length of an LRA's initial term is “vague.” The VBE& committee
pointed out for the General Assembly’'s considemtithat it is
“unclear” whether all LRAs must have an initial eyear term before
being reappointed to a three-year term or whetherane-year term
provision applies only to the initial LRA. The aigbity does not
affect our analysis here.
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rescind such rules and regulations as may be regegs carry
out” the collective bargaining law.ld. § 13A-104(b). “At all
other times each panel serves merely as the lishiod parties
eligible to deal with the disputesld.

Members of the Impasse Panel are called upon tdateed
disputes that occur when an employer and the reptatsve of an
employee organization fail to reach a collectiverghiing
agreement. Each panel member has the authoriglitbhearings
and “make inquiries as he deems necessary to oatrgroperly
his functions and powers.” PGCC 8§ 13A-104(e). sTihcludes
the authority to “administer oaths and affirmatgJn[examine
witnesses and documents, take testimony and reesinince,
[and] compel attendance of witnesses and the ptmoudf
documents by the issuance of subpoends.” Panel members
lack the authority to “impose a final and bindiregtement on the
parties” except in limited circumstances, and ewtban the
settlement must be submitted to the County Codaciapproval.
PGCC 8§ 13A-111(a)(2). By contrast, the other twagis within
the PERB—those that handle representation mattedsuafair
labor practices and negotiability disputes—rendeciglons that
are not referred to the County Council for finapegval. See
PGCC 88 13A-105 through 107; 13A-114(e).

Members of the Impasse Panel are appointed by thet¢
Executive and confirmed by the County Council. FRGE 13A-
104(a). They serve a two-year term and may bepaafed for
additional terms.ld. Panel members are “compensated at a rate
to be determined by contract between the membeds the
County.” Id.

Il
Analysis

Article 35 of the Declaration of Rights is one adveral
Maryland constitutional provisions that limit duzffice-holding.
See e.g, Md. Decl. of Rights, Art. 33; Md. Const., Art. |, §
Art. 1ll, 8 11; see alsoReport of the Task Force to Study Dual
Office Holding (“Task Force Report”), at 5-10 (1998sting and
discussing Maryland’s dual office prohibitions).hel purpose of
these provisions is “to protect against conflictsirderest, self
aggrandizement, concentration of power, and theribty or
obliteration of the doctrine of separation of posvan the
performance by the agents of the people of thelegdted
authorities to exercise the executive, legislateved judicial
functions
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of the organized governmentBoard of Supervisors v. Attorney
Genera) 246 Md. 417, 428 (1967).

The Court of Appeals has approached Article 35 tpres
by posing two separate inquiries: First, is theigen one “of
profit?”; and, second, does the position constitare “office?”
Seeg e.g, Howard County Metropolitan Comm. v. Westpi282
Md. 334, 339 (1963).

A. Position “of Profit”

The Court of Appeals has defined the term “of pfofi
broadly to mean any office to which “fees, salany ather
compensation is attachedMoser v. Board of County Comm,rs
235 Md. 279, 283 (1964). It does not matter whethe person
actually receives compensation, only whether thstjoo is one
that would normally convey paymentestphal 232 Md. at 340.
Any amount of compensation is sufficient to make dlffice one
of profit; “[tjhe amount received is immaterialMoser, 235 Md.
at 283.

The Montgomery County LRA and a Prince George’s
County Impasse Panel member plainly hold positi@hgrofit.”
Both are entitled to compensation under their retspe County
Codes, and both are paid from county fund3eeMCC § 33-
149(e); PGCC § 13A-104(a); Letter from Molly A. Mk
Counsel to the Montgomery County Career Fire Fighte
Association to Attorney General Douglas F. GansleB (Dec.
11, 2013).

WSSC'’s LRA also holds a position of profit. Althgiuthe
Public Utilities Article of the Maryland Code doast explicitly
state whether WSSC’s LRA is entitled to compensatib does
require the parties to share the costs of certaittems. SeePU
88 18-205(g) (elections), 18-206(d) (eligibility dvengs), 18-

® The common law incompatible position doctrine &ty
prohibits dual office-holding, but is not applicabhere. The in-
compatible position doctrine looks to “whether thaes a present or
prospective conflict of interest, as where oneceffis subordinate to
the other or subject to supervision by the othekylwere the incumbent
of one office has the power to appoint or removeaet the salary of
the other.” Hetrich v. County Comm’rs of Anne Arundel Courag2
Md. 304, 308 (1960). There is no indication thay af these positions
would be subordinate to one another in any respect.



138 [99 Op. Att’y

216(h) (unfair labor practice proceedings). Acoogdo WSSC's
counsel, the LRA receives compensation for the girdaring

which he or she presides at a hearing. All thiegtions are thus
positions “of profit.”

B. Position that is an “Office”

The Court of Appeals has addressed the questiarhether
a position constitutes an “office,” both for ArecB5 and for other
purposes, through four “guidelines”. (1) whethlee position
“was created by law and involves duties continuemgd not
occasional”; (2) whether the incumbent “performs iaportant
public duty”; (3) whether the position “calls fdne exercise of
some portion of the sovereign power of the Statid (4)
whether the position has “a definite term, for whé&ccommission
Is issued and a bond and oath are requirdddthukumarana v.
Montgomery County370 Md. 447, 479 (20023ge also Conaway
v. State 108 Md. App. 475, 494 (1996) (noting that the @das
used the guidelines for both sovereign immunity &mticle 35
purposes). These guidelines are not “conclusiBAoust v.
Diamond 424 Md. 549, 587-88 (2012); rather, the detertiona
of whether a position constitutes an “office” mhstmade in light
of “the facts and circumstances in each case amddture and
effect of the particular provision of law by whithe office was
created.” Moser, 235 Md. at 281see also de la Puente v. County
Comm’rs 386 Md. 505, 512 (2005) (for purposes of comreom-|
immunity, stating that “[tjhese four guidelines .. are employed
using the specific facts and circumstances of eadlvidual’s
position”).

Still, the Court has considered the “ultimate tegi” be
whether the position “has been created by law a@stiscupon the
incumbent duties which are continuing in their matand not
occasional and call for the exercise of some portaj the
sovereignty of the State.Hetrich, 222 Md. at 307. We therefore
begin with these two guidelines, which we discusthree parts:
whether the position was created by law; whetheinvblves
duties that are continuing; and whether it calistfe exercise of
sovereignty.

1. Whether the Position Was Created By Law, and,
Specifically, By “the Constitution or Laws of this
State”

The Court’s first “guideline” is that the positidie “created
by law.” This guideline pertains to the requiremenArticle 35
that the “office of profit” be “created by the Caitstion or Laws
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of this State.” The position of LRA for the Waspian Suburban
Sanitary Commission is unquestionably establishedeu State
law: the Public Utilities Article of the Marylan@ode. SeePU
§ 18-203. The other two positions are establisiader county
law: the Montgomery and Prince George’s Countyesod

The courts have not addressed whether Article iespto
positions created under local government enactmastspposed
to Acts of the General Assembly. Read in a vacuime,phrase
“Laws of this State” could be interpreted to exedudws enacted
by local governments, especially when the phrase,used
elsewhere in the Constitution, refers only to Aatshe General
Assembly. See e.g, Md. Const. Art. Ill, 8 29 (providing that
“[t]he style of all Laws of this State shall be, B enacted by the
General Assembly of Maryland.”). For purposessofvereign
immunity under the common law, however, the Coad btated
that “law” refers more generally to “Constitutionai legislative
enactment, such as a statute or local ordinance .” . de la
Puente 386 Md. at 512. Accordingly, in applying the deline
to determine whether a defendant was a “publicceffi for
sovereign immunity purposes, both appellate counts/e
recognized positions created by county codes astipus
“created by law.” Id. at 513 n.8 (stating that the position of
commissioner of the Frederick County Parks and &imn
Commission “may be said to have been created byttawit, the
County Code”);Biser v. Deibel 128 Md. App. 670, 679 (1999)
(holding that two positions established by the Td@ode of Bel
Air were “created by law”).

We see little reason why the analysis of what dtuiss an
“office” under Article 35 should be any differenbfn that which
applies within the context of sovereign immunityhe Court of
Appeals typically applies the same guidelines whgaluating
any of the constitutional provisions that hingeaoperson’s status
as a public office-holder.Seg e.g, Conaway 108 Md. App. at
494 (comparinglames v. Prince George’s Counf88 Md. 315,
324 (1980) (applying guidelines in context of sa&ign
immunity), and Nesbitt v. Fallon 203 Md. 534, 544 (1954)
(applying guidelines to determine whether positisna “civil
office” under Article 1, 88 10 and 13)).

Moreover, recent legislative treatment of Articke Suggests
that the phrase “Laws of this State” has traditiigndoeen
understood to encompass offices created by logal | 1995,
the General Assembly adopted a Joint Resolutionrtbted the
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“inherent unfairness” of the constitutional duaficd prohibitions
and stated that the prohibitions “place an onerbusden on
people who have chosen careers of protecting Bwek fighting
fires, and on municipal officers Joint Resolution No. 7 (1995
Session) (emphasis added). The Legislature therefsked the
Governor to appoint a task force to study the néed a
constitutional amendment and report its findingsht® Governor
and General Assemblyid. In its report, the resulting Task Force
to Study Dual Office Holding explained the effelat had been
given to the phrase “created by the ConstitutioLaws of this
State™

To a small degree, this language limits the
reach of [the Article 35] dual office
prohibition, viz.,, to posts of statutory or
constitutional origin. It has been relied upon
to exclude common law officers, such as
deputy sheriffs, and singular positions, such
as delegates to a constitutional convention,
from the operation of Article 35It does not
mean that only State, as opposed to local,
officers are covered by the han

Task Force Report at 10, n.6 (emphasis added).ach¢d as
appendices to the report were advice letters inchvhhen-
Counsel to the General Assembly Robert A. Zarnoghously
advised that a county police officer, a county figlter, and
certain town managers held “offices of profit” fpurposes of
Article 35. Letter to Sen. Nancy L. Murphy (Mar&f, 1993);
Letter to Delegate-Elect James E. Malone (Dec1994); Letter
to Sen. Idamae Garrott (Sept. 15, 1993).

In 1996, the General Assembly adopted, and thecebde
ratified, an amendment to Article 35 to providetttja]onelected
membership . . . in a law enforcement agency, edepartment
or agency, or rescue squad shall not be considamnedffice of
profit within the meaning of this Article . . . 7996 Md. Laws,
ch. 80 (ratified Nov. 5, 1996). The General Asshmihus
understood Article 35 to apply to positions createy the
enactments of local governments, and the amendihadbpted
reflected its preferences, later ratified by theéev® as to which
local positions should be exempt from the dualeaffholding
prohibition stated by the article.

The General Assembly’s understanding in 1995 an@619
that Article 35 applies to local positions merelgntnued the
long-standing effect of the prohibition. BeforeetRonstitution
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was amended to grant certain home-rule powers tot@s and
municipalities, non-constitutional local positicithgait were created
“by law” were created by an enactment of the Gdnssaembly?
and so Article 35 applied to many local officersSeg e.g
Hetrich, 222 Md. at 307 (noting that the position of cgunt
business manager was created by an act of the &exssembly
and holding that it was an office of profit). Wevieaseen nothing
to suggest that the home-rule amendments were deterio
license local officers to occupy multiple officet mrofit; to the
contrary, when the General Assembly has wished xemet
certain classes of officers from the article, i lz@opted (and the
voters have ratified) exemptions that do so expyesdoreover,

it does not appear to us that the concerns thatld¢le retention
of the dual-office prohibitions in the Maryland Gaitution since
1776—"“conflicts of interest, self aggrandizemerincentration
of power,” and the “blurring” of the doctrine ofetseparation of
powers—would evaporate for officials whose posioare
created by local ordinancé&eeBoard of Supervisor246 Md. at
428. It has therefore long been our view that@fice of profit”
created by a local government’'s enactment is stubgedurticle
35. See e.g, Opinion No. 94-001, 21:8 Md. Reg. 619 (Jan. 5,
1994), 1994 Md. AG LEXIS 72, *2, 14 (unpublished)
(“concur[ring] entirely” with conclusion reached kthe Anne
Arundel County Attorney that “the inhibitions of #ale 35 of the
Declaration of Rights apply equally to offices @bfit created by
counties and municipalities”); 6&pinions of the Attorney
General 358, 359 (1983); 5®pinions of the Attorney General

* Some positions were instead created under the comaw and
hence were not subject to Article 35ee e.g, Turner v. Holtzman54
Md. 148, 159 (1880) (“office of deputy or under sfids a common
law office”); 27 Opinions of the Attorney Genera87 (1942) (holding
that the deputy sheriff in Dorchester County helabaition created by
common law).

® Article 35 has been amended over the years tdfgpibat certain
positions are not “offices of profit.” For examplafter the Court of
Appeals held that the article disqualified a notauplic from serving
as a member of a metropolitan commissidoser, 235 Md. at 280, the
General Assembly amended Article 35 to provide that“position of
Notary Public shall not be considered an officepodfit within the
meaning of this Article.” 1964 Md. Laws, ch. 12&t{fied Nov. 3,
1964). None of the positions about which you aalks fwithin the
exclusions.
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109, 119 (19745. We therefore conclude that all three positions
meet the “created by law” criterion.

2. The Second Part of the “Ultimate Test”: The
Continuing Nature of the Position

The Maryland courts have often recited the requemrenthat
an office must involve duties that are “continuimgnature and
not occasional,” but only once has a position bdeamed so
“occasional’ as to fail the test. Board of Supervisorshe Court
of Appeals likened a delegate to the 1967 congtitat
convention to a “male honeybee” in that the deledaerforms
his creative duty and then ceases to exist as licgubctionary.”
246 Md. at 439-40. Noting the rarity of constituial con-
ventions in Maryland history, the Court stated thiaé making of
a constitution which, like the century plant, haken a hundred
years to bloom may fairly be said to be occasionéd. at 440.
The Court concluded that “[t]he idea of continutgntemplated
by the ordinary test for an office is lacking.[d. at 439-40. In
other contexts, the Court has distinguished thetimoity and
permanency of theffice itselffrom the amount of time a specific
individual spendexercising the dutiesf the office. See Lilly v.
Jones 158 Md. 260, 268-69 (1930) (noting that, in tloatext of
the incompatibility of offices doctrine, the focus “not upon
what is done, or likely to be done, by the incuntban the

® On the suggestion of counsel for the Montgomeoyr@y Career
Fire Fighters’ Association, we compared Article @5the Declaration
of Rights to Article 15 to consider whether theluston of counties in
Article 15, but not in Article 35, could shed liglon whether the
framers considered the phrase “created by théaws of this State” to
include laws passed by the counties and municeslit This com-
parison was ultimately unhelpful. When Articles 48d 35 were
originally drafted, neither included a referencectmnties. Article 15
originally applied to taxes “to be levied by theat®t” and it was
amended in 1914 to apply also to taxes levied Hey@ounties.” 1914
Md. Laws, ch. 390. That year, the General Asseraldly adopted, and
the voters ratified, the constitutional amendmaéat granted home rule
powers to counties that chose to adopt a chartdr, ch. 416; Md.
Const. Art. XI-A. In our view, the fact that thee@eral Assembly did
not also adopt a change to Article 35 to refleet plossibility of local
enactments does not indicate its intent to exclimmlly-created
officers from the prohibition. Instead, that faatpng with the 1996
amendments to exclude some local officers, cowdd e an inference
that the General Assembly did not consider suchaage necessary to
continue the applicability of the prohibition tachd offices.
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performance of his duties, but what he may do urnlerpower
conferred upon him”).

We applied these principles in &3pinions of the Attorney
General 381 (1980), where we concluded that the position of
election judge met the “continuity test” because thlection
judges had set terms of office and were on callaioy election
during their terms.ld. at 383. In arriving at that conclusion, we
turned to a treatise for guidance in applying tbertinuity test”:

The elements of tenure and duration as
requisites of a public office have been held to
relate to the office itself, and not to the

incumbent. In other words, the requirement
that the position have some permanency and
continuity has been considered to mean
merely that the office itself have some

permanency and continuity.

Id. (quoting 67 C.J.S. Officers § 8, which now appestr§ 15 of
the 2012 edition). The Task Force to Study Dudlo®fHolding
summarized the rule succinctly: “[T]he actual exsgcof [the]
powers is irrelevant to the public office inquiriRather, the focus
IS on what the law authorizes the position to dalask Force
Reportat 11, n.7.

The three positions at issue here clearly are ualbtime
positions, and the duties they involve might seemn e
“occasional” in the ordinary sense of that worden@rally, the
incumbents’ duties involve addressing labor disputelf no
disputes are pending, then there are no duties peldormed. As
a result, the frequency with which the incumbergsigom their
duties will necessarily vary. However, the questie not the
frequency with which the incumbents actually perfotheir
duties, but the continuity of what each “may do emthe power
conferred on him.” See Lilly 158 Md. at 268-69. Unlike the
constitutional convention delegate who “cease[d]etist as a
public functionary” after the convention, the thieeumbents of
these positions hold terms for a set period of &meé have varied
duties depending on the nature of the issues tisd.alike the
election judges whose positions we addressed i©@Bions of
the Attorney General381, these officers are continuously
available, during their terms, to perform dutiesewhhe need
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arises. The respective roles as LRAs and Impaasel fnembers
are thus continuing, whether or not the need afises

We conclude that the incumbents of all three posdi
perform duties that are continuing in nature antd ouxasional.
In our view, all three positions meet this guidelin

3. The “Most Important Characteristic”: Whether the
Incumbent “Exercises Some Portion of the Sovereign
Power of the State”

The Court of Appeals has instructed that “[tlhe mMos
important characteristic of a public office, astidiguished from
any other employment, is the fact that the incunhleentrusted
with a part of the sovereign power to exercise savhehe
functions of government for the benefit of the dedp Buchholtz
v. Hill, 178 Md. 280, 283 (1940%ee also Neshjt203 Md. at 544
(same). The Court has broadly defined the conakfsovereign
power” as “any part of the sovereignty delegatedth®y people
through their constitution to the executive, legfisie or judicial
branches of the governmenBbard of Supervisor246 Md. at
440.

An individual exercises “sovereign power” when hesbe
exercises some function of government “that canvbhbédly
performed only pursuant to a specific grant of goweent
power.” 790pinions of the Attorney Gener&lr8, 380 (1994)
(citations and quotation marks omitted). The posimust not be
“purely ministerial”; it must be substantive andllcéor the

" In a previous Opinion concluding that membershiptize State

Prosecutor Selection and Disabilities Commissiomstituted an
“office of profit” subject to Article 35, we ackndedged that “[w]e
might be constrained to conclude that the dutiea oiember of the
Commission are occasional rather than continuintpef only duty of
the Commission were to nominate the State Prosesutoe this duty
occurs only in the event of an actual or immineatancy in the office
and upon notification to the Commission by the Gowe” 60
Opinions of the Attorney Generdl2l, 128 (1975). Ultimately,
however, we quoted and followedlly: “The question . . . should be
determined, not upon what is done, or likely to dene, by the
incumbent in the performance of his duties, buttwieamay do under
the power conferred upon him.Id. at 129 (quotind.illy, 158 Md. at
268-69). In any event, the officers we discus® hethen called upon,
exercise powers of greater duration than the osonabiand likely
one-time—nomination power we hypothesized in oulieraopinion.
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exercise of judgment and discretiond. Moreover, a person
must exercise sovereignty “in his own righte( not “under the
direction and control of superiorsWestphal 232 Md. at 340)
and “for the benefit of the public,” 5@pinions of the Attorney
General266, 269 (1972).

The Court of Appeals has held that the statuteficaype to
a deputy State auditor did not delegate any parhef State’s
sovereignty to him because the statutes made oy ‘imention
or indication of the deputy acting in his own oidilc right or
name,” and even in that instance provided thatiSh® act only
under the direction of his superiorGary v. Board of Trustees of
Employees’ Retirement Syste223 Md. 446, 452 (1960). We too
have applied these principles to particular posgjoand our
opinions have frequently turned on the nature efdécisions that
the person may make “in his own right.” For examplve
concluded that a county attorney for Anne Arundeli@y held
an office of profit because the attorney had théhaity to
administer oaths, issue subpoenas, and adminis¢tecaunty’s
self-insurance fund, including the ability to adoptles and
regulations for the operation of that fund. @inions of the
Attorney Generabat 381-82;see als®b0 Opinions of the Attorney
General 530, 531 (1975) (presiding at disciplinary heasiramd
conducting hearings related to personnel grievawads “full
authority to make decisions” is sovereign); 6pinions of the
Attorney Generab95, 601-03 (1972) (rulemaking power is “an
authority of sovereign dimensions”). By contrasé, advised that
a State personnel hearing officer who also hadatlt@ority to
issue subpoenas, administer oaths, and “adjudicaseiplinary
matters did not exercise sovereign power becalsteetinployee
worked under the supervision of another State eyagloand his
decisions were subject to “approval, rejection adification” by
the department secretary. ©pinions of the Attorney Generat
268; see also72 Opinions of the Attorney Gener&@8l, 284
(1987) (standing examiner appointed by circuit tooot an
“office of profit or trust,” despite having the pew to issue
subpoenas, when examiner “renders no final de@¥on

Here, both of the LRAs may make final decisionghair
own right, subject only to judicial reviewseeMCC § 33-154(e)-
(9) (Montgomery County LRA); PU § 18-206 (WSSC LRANe
therefore conclude that they exercise a part of 8tate's



146 [99 Op. Att'y

sovereign powers. By contrast, a member of the Impasse Panel
of the Prince George’s County PERB lacks the aitthogxcept

in limited circumstances, to impose a binding andlfsettlement

on the parties. PGCC § 13A-111(a)(2). Those onstances are
when the parties mutually agree to a settlemertherimpasse
Panel has denied a labor organization the rigldtrike and has
required the parties to undergo compulsory arhanatld. Even
then, the Impasse Panel's decision must be sulimitiethe
County Council for approvalld.

That the Impasse Panel does not have authoriternder
final and binding settlements suggests that a paweehber—Ilike
the State personnel hearing officer whose decisiogre subject
to the department secretary’s approwsde 57 Opinions of the
Attorney General266—does not meet the “most important
characteristic” of having been *“entrusted with artpaf the
sovereign power.”Cf. Nesbitt 203 Md. at 544. In reaching this
conclusion, we recognize that a panel member do¢sserve
under the “direction and control” of an agency suer in the
same manner as the hearing officer in our earl@nion. 57
Opinions of the Attorney Generat 268-69. We believe,
however, that the lack of authority to render alffiand binding
decision is the more important consideration he®ee Cohen v.
Goldstein 58 Md. App. 699, 714 (1984) (noting that the
conclusion inMatter of Anderson272 Md. 85 (1974), that circuit
court masters are empowered only to make recomrtienddo a
judge, “wiped away” the notion that the masteras ‘official of
the State”); 720pinions of the Attorney Generat 284 n.4
(stating that, in light ofAndersonand Cohen our prior opinion

8 Although we recognize that the LRAs perform mubk same
role as do third-party mediators in private sed&dror disputes, that
fact is not material. Private entities can offed gerform services that
governments perform, but so long as a governmetityemas been
charged with a particular function, its authoribygerform those duties
stems from its sovereigntyCf. Rios v. Montgomery Count$86 Md.
104, 128-29 (2005) (citintpayor of Baltimore v. Bluefordl73 Md.
267, 276 (1937)) (outlining the difference betwegmvernmental and
proprietary functions for purposes of governmenmntahunity as being
whether an act is “sanctioned by legislative autifbrand solely
benefits the public as opposed to generating poofgrivate interest for
the government). Because the LRA positions hege'sanctioned by
legislative authority,” they exercise sovereigntyee though their
occupants perform the same functions when acting pasate
mediators.
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concluding that the examiner-master is an “offiégfit,” see
50 Opinions of the Attorney General (1965), was overruled).

We also wish to distinguish the conclusion in oarlier
opinion that personnel hearing officers, becausey tlonly
presided over internal matters involving State sifeed
employees, did not perform their duties “for thendfé of the
public.” 570Opinions of the Attorney General 269. We reach a
different conclusion here for two reasons. Fiest, a factual
matter, the public sector labor disputes that LRAes called upon
to resolve—particularly those involving fire andscee or water
and sanitation employees—have a greater potemtiaffect the
general public than the individual employee griememheard by
the State personnel hearing officer. Given thalldegislative
declarations of how avoiding labor unrest bendfits public,see
infra at 14-15, we cannot say that the work of the medsdthas
no bearing on, nor directly affects, any portiontbé general
public.” Cf. 57 Opinions of the Attorney Generat 269. More
importantly, because we had already concluded in earlier
opinion that the State hearing officer did not el sovereignty
“in his own right,” we did not express the view thethat a
position with duties that have only an “indirectffext on the
general public cannot qualify as an “office of ptofor purposes
of Article 35. In fact, we are not aware of angtance in which
we or a Maryland court has found this considerat@positive.
That the LRAs render final decisions that are higdon the
parties is the more important consideration ane lseggests that
the positions are “offices of profit.”

4. The Remaining Guidelines: The Importance of the
Duty; the Term of Office, Oath, and Bond

a. “Important public duty”

The Court has not defined the “important public ydut
guideline, which is closely related to the now desdiinquiry into
whether the position is one of “dignity and impoda.” See
Duncan v. Koustenj$260 Md. 98, 105 (1970) (noting that the
“dignity of office” guideline “has been greatly degiated if not
abandoned”). Further, the Court has remarkedthigatintangible
attributes of dignity and importance” are “relatiand their
precise values as tests of office somewhat elusi@ary, 223
Md. at 450. Nonetheless, the Court has considevbdther
certain public positions involve important publictes. See e.g,
Board of Supervisor246 Md. a439 (“Certainly a delegate to a
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constitutional convention performs a highly impaoitaublic duty

of great dignity.”); Moser, 235 Md. at 283 (noting that notary
publics are “required to perform essential and irtgod duties
with integrity”); Gary, 223 Md. at 450 (stating that deputy state
auditor holds a position of dignity and importana la Puentg
386 Md. at 513 (accepting parties’ concession¢banty director

of parks, capital improvement administrator, retom
superintendent, park superintendent, and safepeatsr perform
important public duties). The Court did not eladier on the
attributes that made these positions important.

The Montgomery County Code states the County’scgain
the importance of bargaining collectively with fiend rescue
employees and resolving disputes prompBeeMCC § 33-147.
As relevant here, MCC 8§ 33-147 declares the Gosiolicy
that, “[s]ince unresolved disputes in the fire aedcue service
harm the public and fire and rescue employees, degneans
should be available to prevent disputes and restiieen when
they occur.” Id. “To that end,” the ordinance declares, “it is in
the public interest that fire and rescue employbase the
opportunity to bargain collectively over wages, tspuand other
terms and conditions of employment . . . Id. The County
Attorney’s memorandum states that the “authoritg aespon-
sibilities accorded the Montgomery County LRA .demonstrate
the dignity and importance of the functions thde[incumbent
performs],” and we see no reason to disagree.

The Prince George’s County Code contains a simitdicy
statement, and the Impasse Panel members’ purwémnds to
all employees, with certain exceptions relatingliected officials
and those in management. PGCC 88 13A-101; 13Ag)02(n
adopting the policy, the County Council concludbdtt “where
public employees have been granted the right toesha the
decision-making process affecting wages and workoglitions,
they have become more responsive and better aldedioange
ideas and information on operations with their adstrators.”
Id., 8 13A-101(a). As a result, “government is made more
effective.” Id. As with the Montgomery County LRA, we see no
reason to question the importance of the dutiesopeed by
Impasse Panel members.

The Public Utilities Article does not contain a €an
statement of purpose, but WSSC’s LRA performs dutiat are
analogous to those of the Montgomery County LRAhe Tvork
of WSSC employees also involves essential servit¥SSC
provides water and sanitation services to custonmerBrince
George’s and Montgomery counties.
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The resolution of labor disputes, although ostdpsib
pertaining only to the employer and the affectegleyees, can
have long-standing impacts on county governmentgjnty
employees, and the public that funds their salariéhe LRAS
address matters implicating these essential pudiwices; the
Impasse Panel members’ broader purview includes matters;
and all three have the authority to address colledbargaining
matters that affect the employees who provide ssehiices. In
our view, all three positions require individuats perform an
important public duty.

b. Definite Term for which a Commission is Issued,
Bond, and Oath

The “definite term” inquiry focuses on whether therson
holds a “term of office fixed by statute or ordicar’ See e.g,
Jackson v. Coshy79 Md. 671, 675 (1941) (noting the lack of a
fixed term as one indication that a city engineaswot a “public
officer”); 65 Opinions of the Attorney Gener&B1 (concluding
that election judges hold offices of profit, in pabecause they
have a statutory term of office). Here, all thpasitions have a
set “definite term.” The Montgomery County LRA hasfive-
year term, the Prince George’s County Impasse Raegiber has
a two-year term, and the Washington Suburban Sgnita
Commission LRA serves either a one-year or a thesg-term, as
applicable to the particular appointment. The m&di nature of
these terms suggests that the positions constitfites.

None of the three offices requires an oath or bavitich
would seem to weigh against the conclusion that #re “offices
of profit.” But the Court of Appeals has not pldcenuch
emphasis on the requirement of a commission, @atbpond. In
Westphal for instance, the Court concluded that memberthef
Howard County Metropolitan Commission held an afaf profit
even without having taken an oath, given a bond,eoeived a
commission because they exercised “a large portbnthe
sovereign power of government.” 232 Md. at 340.fedv years
later, the Court did not address the “commissiand) or oath”
factor at all when it held that a delegate to astitutional
convention did not hold an officdBoard of Supervisor246 Md.
at 439-40.

The application of this guideline points slightlpwards
public officer status, as the fact that these pmsstcarry definite
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terms likely weighs more heavily than the fact thabhe requires
an oath or bond.

5.  Summary and Policy Considerations

Several factors might indicate that an Impasse I[RFaember
of the Prince George’s County PERB holds an ofbi€erofit:
the position is created by law, the incumbent penf an
important public duty, and the position is a couititg and not
occasional one. The most important factor to besickered,
however, is whether the individual exercises sorodign of
government sovereignty. Impasse Panel members [aee
authority to hold hearings, administer oaths, issuigpoenas, and
compel the attendance of witnesses, but the desisithe
members issue are recommendations only; they ddoecbvme
final unless and until the Prince George’s Countguil
approves them. Impasse Panel members thus diemiselves
exercise the governmental power to resolve labspudes. For
this reason principally, it is our opinion that semmber of the
Impasse Panel does not hold an office of profit.

In contrast, it is our opinion that the LRAs for Mgomery
County and the Washington Suburban Sanitary Conmonisgo
hold offices of profit. Their positions were credtby law, they
exercise some portion of government sovereigntgher own
right by presiding over labor disputes and issuingl opinions,
and they perform important public duties that awgeptially
continuing and not occasional. Although their poss do not
require a commission, oath, or bond, those chaiatits are not
determinative. Because the LRAs qualify as offioéprofit, a
person may not hold two such positions at the damme

We think this conclusion furthers the policies thatbehind
the prohibition on dual office-holding. Althoughnsuiltaneously
serving as the LRA in multiple jurisdictions may tnmise
conflicts of interest or “blur[]” the lines betwedhe executive,
legislative, and judicial brancheBpard of Supervisor246 Md.
at 428, it would tend to concentrate influence oveblic sector
labor relations. And without a principle limitirsgich service, one
person could, theoretically, serve as the LRAalh Maryland
jurisdictions.  Such a result would allow for thery “self
aggrandizement” and “concentration of power” thatidde 35
was intended to protect againstd. The conclusion we reach
here, though it may require local jurisdictions égpand their
search for qualified neutrals, best effectuatedepeslative intent
by providing a diversity of perspective that migitherwise be
lacking.
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11
Conclusion

The LRAs for Montgomery County and the Washington
Suburban Sanitary Commission hold offices of prefitile the
Impasse Panel members of the Prince George’'s CRERB do
not. Therefore, a person may not serve as an L&Abbth
Montgomery County and the Washington Suburban Sanit
Commission. A person who is an LRA for one of thesitities,
however, may also serve on the Impasse Panel ofPthree
George’s County PERB.
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